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Shiur 1: An introduction to Jewish Business Ethics
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Rava said when they bring someone to their final judgement they ask
him: Did you maintain your business dealings honestly? Did you fix
times to learn Torah? Did you have children? Did you hope for the final
redemption? Did you learn wisdom in depth? Did you understand the
depth of matters?

Being a chilul Hashem
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What is deed considered a Chillul Hashem?

Rav said "For me it is when I go to the butcher and purchase meat and
don't pay immediately'. Abaye said '""That is only in places where they
don't send invoices, but in a place where they do this isn't relevant." ...
Abaye said "As we have learned 'You should love Hashem your G-d'-
Hashem should become love (by others) through you(r actions). You
should learn Torah and serve the Wise. Your business dealings should be
done honestly. (As a result of this) People will say 'Praiseworthy is his
father that taught him Torah, praiseworthy is his Rabbi that taught him
Torah. How unfortunate are those who have not learned Torah. This man
who learned Torah see are pleasant are his ways, how righteous are his
deeds, regarding him the verse says "And he said to me my servant
Israel I am glorified through you'. But someone who who learns Torah
and serves Talmidei Chachamim but doesn't do his business dealings
honestly, and doesn't speak nicely to others what do people say of him?
Woe to him that learned Torah, woe to his father that taught him Torah,
woe to his Rabbi that taught him Torah. See how distorted are his deeds,
how ugly are his ways!! Regarding him the verse states "and they said



regarding them 'these are the people of Hashem and they come out of his
land?"

The obligation to be Holy !hn'n o'WIp
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Ramban Vayikra 19:2
The matter works as follows the Torah warns of sexual illicit acts and

forbidden foods and permits relation between husband and wife and the
consumption of wine and meat, therefore one could potentially be a
glutton, a sexual despot speaking all kinds of blasphemy and yet never
transgress any specific transgression in the Torah. He thus would be
considered "A despicable person with the Torah's permission (?)".
Therefore the Torah adds an additional verse which works over the
general prohibitions and tells us to separate ourselves even from those
things that are not intrinsically problematic...and to not be a glutton ox
vulgar ... until he reaches a level of separation and sanctity.
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Rabba bar bar Chanan’s barrels of wine were broken by his workers. In
compensation he took their cloaks from them. They came to Rav and told
his what had happened.

Rav said to him (to Rabba bar bar Chanan) “Give them back”.

He retorted “Is this the law?”

He answered “Yes, as it says “in order that you walk on the good path’.”
The workers said further to Rav “We are poor and we have worked all
day and we are tired and have nothing to show for it”.

Rav said to him (to Rabba bar bar Chanan) “Pay them their day’s wage”.
He retorted “Is this the law?”



He answered “Yes, as it says “and the paths of the righteous you should
guard.”

Traits Of The Sodomites
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There are four different characteristics of man:
One who says ""'what's mine is mine and what's yours is yours''- this is an
average person. Some say this is the characteristic of S'dom.
"Yours is mine and mine is yours''- simpleton.
""Mine is yours and yours is yours''- Chasid.
"Mine is mine and yours is mine''- Wicked.

Additional Readings for Shiur 1

Article 1: Taken from Mishpatei Hatorah- Rabbi Tzvi Spitz
Question:

Our Rabbis speak disparagingly of those who display the traits of the Sodomites in business dealings
with their fellow men, and teach us "Kofin Al Midas S'dom" - we force such people to drop their claim
against the other party. What is Midas S'dom, and when is this concept employed in Bais Din?

Answer:

A. A. Our Rabbis have said that in a situation where a person has derived benefit from the property
of his friend, and the friend has had no loss at all from this use, nor is this property that the friend
uses to derive income from by renting it out to people - the person who has used the property
does not have to pay the owner for the benefit that he has derived from it. When a person wants
to charge others for use of his property, and had no loss at all from the use, this is a Sodomite
trait. It is not proper for a Jew to conduct himself in this manner towards his fellow man.

Therefore, if a person would live in someone else's empty house for a while, without the owner's
knowledge, or if a person used any of his friend's other property without permission, the person
need not pay the owner for this use, even if the owner demands payment for it. This is assuming,



of course, that the owner suffered no loss or displacement at all, and this is not a property that the
owner uses as a rental property.

However, if the owner of the property incurred any loss at all through this person's use, even if
very minute, the person who used it must pay the full value of his use to the owner. (1)

B. B. Although the owner of the property may not demand payment from his friend in the above
mentioned situation after the fact (B'dieved), this does not mean that he is obligated to allow his
friend to use the property, if he requests to do so (L'chatchila). He may refuse to allow his friend
to use his home, for example, even if he will not be using it or renting it to others.

If the owner refused to allow his friend to use the property, and the friend went ahead and did so
anyway, the friend would be obligated to pay for the use, and it would not be considered Midas
S'dom for the owner to demand payment. The Halacha of "Kofin Al Midas S'dom" only applies
after the fact (B'Dieved), i.e. the owner was never consulted and his friend already made use of
the property with no loss to the owner, as mentioned above. (2)

C. C. Another case in which Midas S'dom would apply would be if partners owned property, and
made a time sharing agreement that each would use it at different times. If one partner would
need the property for additional days, and the other partners are not using it on those days, a Bais
Din may allow that partner to use the property even against the other partner's objections,
because of Midas S'dom. In this case, the law of Kofin Al Midas S'dom would apply even before
the fact (L'Chatchiloh). (3)

Sources:

(1) The underlying principles of these Halachos are discussed in Bava Kamma (20a-b), Bava Basra
(12b), the Shulchan Oruch in Choshen Mishpat (174:1,363:6-8), and in the Teshuvos Mahari"k
(Shoroshim 9:112). The following is a short summary of the words of the Mahari"k:

Our Chazal have instituted that in any situation that a person benefits from use of his friend's property,
and the friend has suffered no financial loss as a result of this, and the owner did not need it during that
time, nor was he interested or able to rent it out during that time (as explained in the Rema in Choshen
Mishpat 363 at the end of Halachos 6 and 10) - the user is exempt from paying the owner for use of the
property. Despite the fact that the user is profiting financially from this by not having to rent a similar
property from others, since the owner incurs no loss, it would be Midas S'dom for him to demand
payment and we do not allow this.

(2) Tosafos and the Nimukei Yosef in Bava Basra (ibid.) state that although after the fact a person may
not demand payment if he has had no loss, this does not mean that he must grant permission to others to
use his property! Similarly, if there is any financial loss at all to the owner, even if only minute, he now
has a valid complaint against the person who used his property without permission, and it is not
considered Midas S'dom to demand full payment for the benefit that the person derived from the
property. This is stated as the Halacha in the Shulchan Oruch. However, the Tur there quotes the opinion
of the Rama"h that the user need only pay for the actual damage that he has caused the owner, and not
for the entire benefit that he has derived from the property.

(3) Although we have stated above that a person can not be obligated to allow others to use his property
without paying (before the fact), regarding partners in a shared property we must take a different
approach. In this situation each partner actually has ownership in the entire property, and any time



sharing arrangement made between them regarding when each would use it is merely a convenience to
enable each partner to properly benefit from the property.

Therefore, in a situation where a partner would wish to make use of the joined property during a time
slot not allotted to him, when it is not in use, and the other partners object to this "on principle", a Bais
Din can force the others to allow their partner to use their property. Since he is using an area in which he
is an owner, and the only reason the time sharing agreement was made was to allow the other owners
their turn, if they are not using it and will suffer no loss at all, it would be Midas Sedom to prevent him
from using it. However, since this could be a potentially volatile issue among partners, no person should
take the law into his own hands and use the property against the wishes of the others, and this decision
must be made by an objective Bais Din.

Article 2: Value Conflicts In Jewish Business Ethics: Social Versus Fiduciary Responsibility
Rabbi Asher Meir

Rav Asher Meir is a fellow at Machon Keter, a think-tank which studies halakhic aspects of economic
activity. Aside from his Talmudic studies, he completed an advanced economic degree at MIT.

Social Responsibility in the Marketplace

The Torah mandates many familiar, ritual laws, but it also promulgates many social commandments. In
particular, there are numerous detailed halakhot which regulate commerce. These regulations are in
keeping with the general principle that the elevating influence of Torah should extend to every area of
human endeavor.

Beyond the mandatory halakhot, there are certain standards of exemplary conduct which were outlined
by Chazal and the Rishonim and which a conscientious business person should consider binding, even
though in general they are not enforceable in beit din.* And of course, conduct of business is not exempt
from the general commandment to sanctify God's name by dignified conduct in all our social
interactions.

There is an important distinction between Torah business ethics and those standards of proper conduct
which are set out by the business world itself. The guiding principle of secular business ethics is "doing
well by doing good," and is meant to distinguish the "enlightened" businessman who recognizes that
fairness pays dividends in improved community relations, employee good will and so on, from the
"primitive" profit seeker who will stop at nothing for an extra dollar. Whereas the Torah businessman
views his business dealings as an additional field of endeavor in which he can carry out God's
commandments. For him, the interface between Torah and business is defined by "doing good by doing
well," success in business providing an added opportunity to improve society and sanctify God's name.

Ethical conflicts which arise in business need to be resolved by conscientious application of specifically
Jewish standards, as well as careful attention to general principles of ethics. Narrow conformity with the
demands of the Shulchan Arukh will not always lead to behavior which is Torah-true.

Business Ethics and Fiduciary Responsibility
A common ethical dilemma involves the manager of a corporation. The manager's initial responsibility

is his fiduciary duty to act in the interest of the investors. Insofar as the investors are interested in
maximizing returns, this responsibility can obviously conflict with the business manager's broader social



responsibility. The question then arises whether "exemplary" conduct is called for even at someone
else's expense.

Perhaps Jewish business ethics must distinguish between standards appropriate for owner/proprietors
and those appropriate for employed managers.> Where indeed should the line be drawn between
excessive largesse on the one hand and inhumanity on the other?

A relativist code of ethics could conclude that there is no clear demarcation. Indeed, a prominent book
on economic aspects of secular law legitimizes even criminal activity in defending shareholders'
interests! "An important question about the social responsibility of corporations is whether the
corporation should always obey the law or just do so when the expected punishment costs outweigh the
benefits of violation... If those costs are set at too low a level, the corporation has an ethical dilemma."*

It should be clear that a Torah point of view can not legitimize this kind of "ethical dilemma." A
principle of Jewish law is "ein shaliach lid'var aveirah" - "transgression can not be delegated," and just
as the shareholders are forbidden to act improperly, it is forbidden for their agent to so act on their
behalf.*

At the opposite extreme, it is evident that excessive largesse in pursuit of social goals constitutes
irresponsible use of the shareholders' investment, which are a deposit in the hands of the manager.” As
the Shulchan Arukh determines, "A person can not give what does not belong to him."®

It seems that the locus of the dilemma for the conscientious businessman is in those areas of conduct
which are neither mandatory nor prodigal.

Disclosure as a Solution

It has been suggested that the entire problem could be circumvented by adequate disclosure: as long as
the company's policy is open and revealed, it may be presumed to have the shareholders' consent.
However, such openness, while important, could not excuse a policy which otherwise would be
considered irresponsible. The modern publicly held company, with thousands or even millions of
shareholders, can not adequately consult with its owners on even major points of policy, and their
silence can not be construed as assent.”

Of course, in the case where a policy is part of the corporate charter, all partners in the enterprise -
including all shareholders - are partners in furthering this policy. Just as a corporation can be formed
solely for furthering social goals - such as a non-profit organization - a corporation can be formed to do
business with particular social goals in mind.

Halakhic Status of a Corporate Manager

The first step to achieving a halakhic resolution of the dilemma facing the corporate manager is to
adequately define the halakhic role he fulfills.!® A manager is on the one hand not (necessarily) an
owner; on the other hand he is authorized to carry out all executive functions of the company - effecting
acquisitions and entering into contracts etc. Four obvious candidates for halakhic analogy spring to
mind:

Partner (Shutaf): Like a partner, a manager has authority to deal in the assets of the business even
though there is someone else with a stake in its assets. But this is a poor characterization of a manager.
The manager's status falls short of that of partner in the sense that he has no ownership interest per se;
on the other hand it exceeds that of a partner since his executive power is unrestricted by the owners.



Agent (Shaliach): The manager is certainly an agent of the investors, but his status differs significantly
from the usual case. In general authority is delegated (that is, extended) to an agent, the primary
authority remaining with the principal; but to a manager authority is transferred - the owners of a
company have no ability to act on its behalf.

Employee (Po'el): For the same reason it seems that the concept of employee, while appropriate, is
insufficient to capture the unique powers of the business manager. It is true that the employee has
independent ability to act on behalf of the employer - "yad po'el kiyad ba'al habayit" (the hand of the
worker is like that of the employer),™ but his ability is subordinate to that of the employer rather than
superseding it.

Custodian (Apotropos): The term apotropos in the Gemara refers to a guardian and administrator of
someone else's assets. Most commonly it refers to an administrator of the assets of minor orphans,
appointed either by the deceased parent or by the court; but the term can apply also to an administrator
in the case of some disability other than minority, such as insanity or absence.

It seems that the concept of apotropos best captures the main features of the investor/manager
relationship:

Like the manager, the apotropos "acquires and distributes, builds and destroys, plants and sows and does
whatever he considers to be in the interest of the orphans."2

The apotropos, like the manager, is the sole executor; the actual owners are generally disabled from
active involvement in the management of the assets. In the case of the apotropos, the disability is
minority or incapacity; in the case of the corporation it is due to the separation of ownership and control

which is the essential characteristic of corporate structure.’

The owners, while not exercising day to day control, determine who in fact the executor is. The orphans
when they are grown do not exercise control jointly with the apotropos; they can however withdraw
their assets or choose a new apo‘[ropos.M

The article will assume that the manager is considered an apotropos. Though this assumption will not be
a critical determinant of the conclusions, it will help to focus the discussion.

From Custodian to Fiduciary

Direct application of the rules governing an apotropos of orphans would indeed give us a clear answer to
our question. Such a custodian is at the tight-fisted extreme of our hypothesized ethical spectrum, and is
legally prohibited from any use of the orphans' assets which is not directly intended for their monetary
benefit. He may not give charity from these assets, and is even allowed to lend them out in ways which
would normally be considered usurious exploitation of the borrower."> These restrictions are relaxed
only to allow "doing well by doing good," that is when the orphans stand to gain monetarily.'®

It might occur to us that the fiduciary relationship itself compels these restrictions: since the assets do
not belong to the fiduciary, and since the owner can not be consulted (because of the disability which
necessitates the fiduciary relationship), the only safe solution is a Scroogeian parsimony.

Yet the usual rule which governs agency is not restraint but rather assessment - "umdana." That is, the
agent does not expend the minimum, but rather what he guesses would be the expenditure of the
principal. In the absence of a basis for appraisal, he would spend the average or usual expenditure. This
is the rule for an agent who gives tithes'’; and more importantly, seems to be the rule for an apotropos of
an incapacitated adult.'®



Evidently the stifling restrictions on a custodian for minors are unique to this particular case. According
to the Mabharit, the justification for these restrictions is not the disability per se, but rather the temporary
nature of this disability - in a short time the orphans will be able to express their own desires and it is
unnecessary to "jump the gun.""

It is clear at any rate that the business executive does not have a mandate to act in an excessively tight-
fisted manner by virtue of his fiduciary responsibility, nor does he have license for such behavior. A
reasonable assessment of the average investor's degree of liberality, subject to his legal obligations,
define a minimum level for the degree of enlightenment the manager should display in his business
relationships.

Leadership in Ethical Behavior

Insofar as the ideal level of social responsibility in a Torah perspective may be higher than that
attributable to the average shareholder, fiduciary responsibility still presents a conflict to the observant
manager. Is it possible to justify exemplary behavior on his part, at the evident expense of the investor?
After all, he is hired to be their faithful agent.

The basis for an affirmative answer lies in a proper and non-superficial understanding of the manager's
relationship to the firm, and of the goal of the firm itself. Three main points are relevant:

First, a manager is not only permitted but expected to implement a personal vision of the business. This
is a key element of effective management. His vision of ideal community and employee relations, which
will certainly be colored by his personal ethical standards (in our case, those of the Torah) are an
inseparable part of his business ideal.

Furthermore, even to the extent that the manager's personal values do not incorporate themselves
naturally into the actual job of managing the company (as they do in point 1) he is not expected to
sacrifice these values. Rather the company hires, or fails to hire, on the understanding that these values
will be reflected in his work performance. When a firm hires a religious executive, it is aware that he
will miss days of work due to his religious commitments; likewise it will be aware that certain acts
within the job performance itself may be impossible for him to carry out.

The most compelling argument, however, is that is unthinkable that any society should have on the one
hand specific standards of proper behavior - in our case business ethics - and on the other hand an
accepted method of social organization which effectively vitiates these same standards! The social norm
can not have disappeared; it must have been transferred to the new form of organization. Either the
corporation as a "legal person" assumes ethical responsibilities, or the ethical responsibility of the
owners is delegated to the managers together with the money-making responsibility.

We can now crystallize an approach which incorporates all of these facets. An ethical principle, though
privately held, is by definition a standard which the individual sees as applicable to society as a whole.
Thus, the manager will automatically project his conception of right and wrong onto the community of
investors. As a result, the executive who acts in accordance with his convictions is thereby fulfilling, and
not breaching, his responsibility to act on behalf of the owners. Just as transgression can not be
delegated, wrong behavior in general resists delegation. And the employer himself must take for granted
that the manager will use his personal convictions as the applicable standard for any questions of right
and wrong which he encounters.

Nothing Succeeds Like Success
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We suggested above that in contrast to the utilitarian business-ethics idea of "doing well by doing good,"
the Torah attitude more closely approximates "doing good by doing well." The approaches differ in their
ultimate goal, but they have in common that profitability - doing well - matters.

Doing well matters first of all in the mundane sense that making a living per se is a necessity and indeed
an important mitzvah. But even someone completely uninterested in personal material gain should be
interested in running a profitable business. A firm which is profitable will be able to extend its
enlightened business practices to the greatest number of employees and communities; conversely, a
business which fails not only will be unable to perpetuate such practices, but will become an example to
others that "nice guys finish last."*’

It follows that any socially desirable practice which is not required by the letter of the law needs to be
carefully examined if there is reason to believe that its application will interfere with the ability of the
concern to prosper. Business practices that interfere with sustainable success could be counter-
productive even from the social standpoint.

The Religious Consideration

We have defended the proposition that exemplary business behavior is in general justified even if it
could be partly at the expense of shareholders, to the extent that it is part of a coherent and self-perpetual
vision of the business. The justification is on ethical grounds, to which could be added a purely religious
consideration: our sages have indicated to us that generosity in considering the needs of others is a
source of material blessing to the giver. They urged us to "Tithe in order to grow in wealth."*! The
manager who acts ethically and responsibly, may justifiably put faith in God that no one will suffer from
his thoughtfulness.

A Commandment is Greater When Performed Individually

The thrust of this article has been very "lenient" in "exempting" the manager from acting in a cut-throat
way. Are there, nonetheless, cases in which a manager should refrain from adopting policies which he
would see fit to promote if he were owner?

It seems that it would be improper to use company resources for social goals which the individual
investor could as well carry out himself. Building a public library for the town where a factory is located
out of genuine concern and gratitude for the community is praiseworthy, for the company is in a unique
position to carry out such an undertaking. But contribution to a recognized charity can be carried out by
the individual shareholder from his earnings, and it seems he would have a valid complaint against a
manager who used profits for that purpose.

This reinforces the point made earlier that the manager acts with rectitude on behalf of, and not in spite
of, his employers. As manager of a company he can promote society's welfare in ways which the
individual can not, just as he can promote profitability better than the individual. It is in these specific
areas that he should focus his efforts.**

Conclusion

The Torah bids us to sanctify all areas of life. The area of business is certainly included, and certain
business policies are called for in the sanctification of this most important area of human endeavor.
These policies may occasionally seem to hinder the pursuit of profits. However, to the extent that they
do not prevent the firm from prospering it seems that they should not be viewed as coming at the
"expense" of investors, and the responsibility of managing others' resources should not prevent the
manager from running a "Torah-true" business.
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Notes:

1. When the strict rule of law seems inequitable. An example would be granting an exemption from
liability when there is no actual negligence (BM 83a, Yer. BM 6/6), or waiving an exemption in the case
where the details of the case do not clearly justify it (BM 24b, BM 30b, BK 99b). In some places batei
din have enforced these standards of "lifnim mishurat hadin" - "beyond the letter of the law." An
excellent summary (which advocates a lenient approach to such obligations) is Shmuel Shilo, "On One
Aspect of Law and Morals in Jewish Law: Lifnim Mishurat Hadin" in Israel Law Review, vol. 13 no. 3,
July 1978.

2. For example, certain kinds of income tax evasion seem superficially to find halakhic license. Torah
leaders have prominently decried such self-serving interpretations of the law.

3. Indeed, in ritual law we find many cases where the Torah is lenient not only beyond the letter of the
law, but even in the letter of the law itself so as not to shortchange the employer. For instance, the
employee who is paid by the hour recites a shortened version of the grace after meals, is permitted to
pray in circumstances not generally suitable for shmoneh esreh, and in some cases is called upon to
abbreviate his prayers - all in order not to deprive the employer of the full value of his wage.

4. Richard A. Posner, Economic Analysis of Law (Fourth Edition; Boston; Little, Brown & Co., 1992),
p. 421. It is interesting, and perhaps dismaying, that the author is a Federal judge.

5. Bava Metzia 6a a.f.
6. See Meir Tamari, Kesef Kasher (Jerusalem, Reuven Mass, 1994), p. 173.

7. A possible candidate for such an indictment would be a prominent data-processing firm which
through the mid-80's invested huge sums in truly wonderful social programs (especially aggressive
affirmative action) which had no foreseeable benefits for their business, at a time when their grip on the
market was slipping precipitously.

8. Choshen Mishpat 235/26.

9. It is true that anyone who buys shares after a policy is revealed considers himself to be getting his
money's worth under such a policy. But the manager is employed by current, and not future,
shareholders.

10. There is an extensive literature discussing the halakhic status of a limited liability corporation. Some
authorities consider the corporation to be an independent halakhic "actor," as it is a "legal person" in the
eyes of the civil law (Rabbi Dichovsky, Piskei Din Rabaniim 10/273). Most seem to view it as a
partnership of the familiar variety. In the words of Rabbi Menashe Klein, "A limited liability corporation
is considered a partnership like any other". (Cited in Meir Tamari, Kesef Kasher 172. This is also the
opinion of R' Chaim Zimbealist in the Rabbinical court decision just cited) and of R' Moshe Feinstein
Orach Chaim I, no. 90. Our concern is not the halakhic status of the company itself, but that of the
employees who manage it.

11. Kiddushin 41b.
12. Rambam, Nachalot 11/4; Shulchan Arukh, Choshen Mishpat 290/7.

13. If we accept that a corporation is a legal person, it has an inherent incapacity similar to that of a
minor.
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14. Responsa of Mabit 1/335 demonstrates conclusively that in the case where the donor specifically
appoints an apotropos for grown children that they have no control of the assets. This is also evident
from Choshen Mishpat 290/26. The Rema there, referring to the case where there was no specific
instruction to extend the custodianship past majority, rules that the grown children can dissolve it; the
evident implication is that until they do so sole authority resides in the custodian.

15. Choshen Misphat 290/8.

16. For instance, the apotropos is allowed to give charity from the orphan's assets if this will improve
their public stature, helping them in their business and personal endeavors - BB 8a, Choshen Mishpat
290/15. And he is allowed to make a compromise with legal rivals if this will save money by eliminating
litigation costs - Choshen Mishpat 12/3, based on Bava Kama 21a.

17. Terumot 4/4.

18. In such a case the apotropos is bidden to assess what the owner would have done in such a situation -
Responsa Maharit 127, based on Ketubot 48a. In particular, the gemara there rules that an apotropos for
a grown person gives charity; see Rambam Nachalot 11/11.

19. Responsa Maharit 1/127 who justifies exceeding the restrictions in a case where the minor is in
danger, exclaiming "If not now, when?!" According to this hypothesis, a custodian for a prisoner or
fugitive (see Choshen Mishpat 285/2) could also be subject to such restrictions; possibly there is an
additional factor in the case of orphans, that we have no prior basis on which to impute their desires.

20. Indeed, commerce per se provides a benefit to society - see Mishnah Nedarim 4/6. While
condemning the "greed is good" philosophy which sees the invisible hand as exempting individuals from
concern for the good of society, we can recognize that market forces do reflect valid social exigencies.

21. Taanit 9a.

22. This could be considered the "ethical corollary" of the financial maxim that comany value can not be
increased by diversification or leverage activities which the individual investor could duplicate on his
own.
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Shiur 2
Ona'at Mamon- Pricing Correctly

:PNR NR YR NN HR JNORY TN MNP IR J000YY 9901 11900 9((1:02) P RPN
"When you sell property to your kinsman, or buy any from your kinsman,
you shall not wrong one another." (Vayikra 25:14)

Arukh Ha-shulchan (227:1):

"There are two types of ona'a. The first is ona'a regarding the actual
merchandise, when one sells it as quality merchandise that comes from
such-and-such place, when it actually comes from a different place, or it
is somewhat defective, unbeknownst to the buyer... The second ona'a...
applies when the storekeeper knows that this merchandise is now sold in
all the stores at such-and-such price and no more, and a certain buyer is

not proficient [in the prices], so he takes from him an expensive price,
more than the conventional price."

2 TINY 1 9T RY'N¥N K12 NODN Y2 TINYN
PN NP - MDY .NpN 9071 - MNY Yy Iy ,MPN NP1 - MNYN NN :RN2YN ,R17 MR
,IPN NP - MNVN NINS ARNIN :RATT 7NN RN .121'1|7'? IR PNY ARPWY 172 AN AN ,NRIIN
T NN RWVIA ATIA? 129 .1M 27 7927 ,ARIIR TN Mp - MNY .npn 501 - MINY Sy I
IR 9ANY IRPY 732 AT AT 2INNIRY NN Y 1N IR ,NPN Y 1N Y MR - AN ,MYOYN YY 9om
Janph
Rava said the law is as follows: less than one sixth- the sale stands. More
than a sixth- the sale is void. If it is a sixth- the sale stands but the ona’a
must be returned. All of these are as long as one can see the salesman or

his kin.

2 TINY N1 97 RY'NN X213 NHON Y23 TInHn

PR 9 NN .MTY PR PRY %Y ,ARNR 1Y PR 1710 990 99100 R MR AT Y29 ,R0N
N7 TN 22T - 1IIND AN DTR D90 RHIY Y 1NR ATHY 1N DTRY 251 - ARNR DhY

12 NTINY 929 ,R0N .07NT T2 TY IR IR - 20100 TV - .Y 2dVN RY M 1YY r2wNn

209) 1N N2 VY NN ,IRNIR DAY PR NNNYNA DIVIOM §7D1 DID 191070 R :IMIR RPN

Rabbi Yehuda said even if one sells a Sefer Torah, gems or animals there
is no Ona’a since there is no end to their prices. Animals and gems
because a man wants to partner them up...Rabbi Yehuda ben Beteira said
“ even if one sells a horse, sword or shield in war there is no Ona’a,
because one’s life is dependant on it.

RI:129 1170 LAVN VIN IV INNWY

NI YTV IPRY ,DNDA,R™TA ARNIR 1PHY 1D W ARNIR YY 5 PRY Min HY :3797anY ImRp

HaAR .12 W NV ,ARNR 12 PRY MIN DY IR DR 9D PIN PRI ;HINDW 1T 12 W DRNIR

MY IRY MR YTV P7P2 79 1M1 ARY AT PAN :NPIYY INRY 9910, TN .ARNR WY PR ,v1902
PAN 199109 NRY NPIY 1Y ARNR PO 1D PR ,TO 9910 IR ARNR DY O PRY Nan HY RN RHR
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PHY 1D PR 70 NPIY AR ARNIR DY Y PRY 07 PP MYY AR YTV ‘P 10 NP ARY Ot
SRR
One who says” on condition that you won’t claim ona’a- there is ona’a.
this is only in a case where it is said ‘stam’, because the purchaser
doesn’t know how much he is being ripped off...but if one explains that
the item costs X and I know that it is worth less and I will sell it on
condition that there is no Ona’a- the sale is good.

91197 119’0 VAYN JVIN PIY NNV

DYNT2 1Y 1290 RY IPRY ,ARNR 712 PR ,NPIDN DR NPRI 1WNVN 'Y NR 99100 N*an Hya
NPIYNY RPITT IMRY M WM .ARNR 12 PR ,PMT NHNN DIIN 1D9RY IWNYN 99 9910 170 R
VNI QDY Na] .ARIIR 12 WY 700 MY MPY IR YT RY OR YaR a0 HPA 19100 1Y YTV
995 NAYNA YW’RIN 973 /191 12297 129 RY N7aR RNPY IRN Y RYT PMIT NNNN DIINY 1979R)
[ :9275% Dyv nnb PR (0 0) 2"

A person who sells his household belongings and rips off the purchaser
there is no ona’a, because if is wasn’t for the profit made he would sell
his possessions. Even if he sells them because of a desparate need, there
is no ona’a.

Why is there such a thing as Ona'ah?
J 12’0 T P79 RYIND K11 NION V"R

YITW 1172 NV MY 12 V2 DR 17720 DR NIIRY 710K MNWYN MNA AR 02T IRY 9327 RN

MIRY RYY AN DA PN MPY 12 VY 92T HI2 1IN0 YR IR RINNIT .2 Y MY Mpn PRY

9219 NPIYAY 9% 991001 NPN TIT JIV 29Y 1YMN N MNY TYT 0NN INRY RHR 19°an nNR

MIRNNA R DR GRY .MNY 7Y DMYV HINNY DYYN 17 .0INNNI NPND NT M2 PH1° DR

1YY 92PN 7950 IRNIR 12 PR IR AN ARNIR 12 Y2 TR IT MV PRAVD 1MW RY 9p7H

DR IR 72 99 'pa PR NPIYM 1aNN TIVA P2 9910 OR HAR L(312IN7) HMINY WWIYN PRY APNY

101 93 20NN PIN .VI9W RY DR AT DR AT IR HR 92100 10 I0Y INPN JIY1 P NN Ndn

7097 12 PRY 192 17N MYAP? INR DAY .N9% IRIRIND NHNNIY IMIN ARNR *7IH PN RHY

AN DT PHY POIM DT NPNA PAN NYN DNYAST 792 990m NPR TITT 117 RNV IR HH

PINT RINY IR 1HY 279Y 1T pan PRY 95 19919102 1INMY2a HTH 919I1nnY 0mya MY TN

10910 YT R DINY RN P70 HHD IRNIR DY IR PRI NPN MT HH32 N0 mnY TY 7950 mynh
Additional Reading for Shiur 2

Article 1:
YESHIVAT HAR ETZION
ISRAEL KOSCHITZKY VIRTUAL BEIT MIDRASH (VBM)

sk ok s sk sk sk sk sk sk s sk sk sk sk sk sk s sk sk sk sk s sk sk sk sk sk sk s sk sk sk sk sk sk s sk sk sk sk sk sk s sk sk sk sk sk sk s skeosk sk skokesk skosk

HALAKHA: A WEEKLY SHIUR IN HALAKHIC TOPICS

Laws of Ona'a
Based on a shiur by Rav Shlomo Levi
"When you sell property to your fellow, or buy any from your fellow, you shall not wrong one another."

(Vayikra 25:14)

15



The Torah introduces here a prohibition against "wronging" one another in the commercial realm, a
prohibition to which Chazal describe as "ona'a" (based on the terminology in the verse — "al TONU ish
et achiv"). What precisely does this prohibition entail?

The Arukh Ha-shulchan writes (227:1):

"There are two types of ona'a. The first is ona'a regarding the actual merchandise, when one sells it as
quality merchandise that comes from such-and-such place, when it actually comes from a different
place, or it is somewhat defective, unbeknownst to the buyer... The second ona'a... applies when the
storekeeper knows that this merchandise is now sold in all the stores at such-and-such price and no
more, and a certain buyer is not proficient [in the prices], so he takes from him an expensive price,
more than the conventional price."

Thus, the prohibition of ona'a includes two halakhot. First, a seller may not conceal from the buyer
important information concerning the item he sells, and secondly, the seller may not raise the prices
inordinately. The first type of ona'a arises in many situations, for example, when a person sells a car and
lies about its mileage. Needless to say, this violates an explicit Torah prohibition, and this applies as
well to any item one sells, both new and old.

Raising Prices

The Gemara states that if a seller misleads the buyer and charges more than one-sixth above the standard
sales price, the transaction is null and void. This halakha gives rise to the question posed by the Rosh as
to whether there exists a prohibition against raising the prices even less than one-sixth. The Arukh Ha-
shulchan (227:6) explains the Rosh's ambivalence as follows: Does a person violate the prohibition even
by raising the prices less than one-sixth, only the transaction remains valid, or does the prohibition not
apply at all when one raises prices less than one-sixth, as this constitutes standard commercial
procedure? In any event, the Rosh concludes, "A God-fearing person should satisfy all opinions."

The basic question that arises regarding the second type of ona'a is, on what basis do we determine the
standard price of a given object? Today, for example, one can find virtually any item in many different
stores at many different prices. Therefore, in order to determine if a given retailer violates the
prohibition of ona'a, we must first decide what is the "normal" price — a very difficult task given the
differences in price between different stores.

To resolve this problem, let us bring several examples of different kinds of products. Some products are
under price supervision, meaning, the law establishes fixed rates. Here, of course, the situation is very
simple: whoever charges even a penny above the fixed price violates the prohibition of ona'a.

Other products have a recommended price, or a list price. On the one hand, one might equate these
products with those in the first category, and claim that the list price determines the standard amount for
the given product just like those established through legislation. On the other hand, however, many
times prices are intentionally listed higher than the items' true prices so as to give the retailers the
appearance of lowering prices. In these cases, the list price will not help us determine at which amount
the seller violates ona'a. Clearly, however, one who sells for a price higher than the list price violates
this prohibition.

One who sells a product for a much higher price than do the other stores, violates ona'a. But what if one
sells an item for the price charged by the expensive stores? This will depend on whether or not he in
fact charges a set price. A seller must establish consistent standards and prices. Often, retailers will
inform consumers of a high price, but someone who asks for a discount can purchase the item for a
cheaper amount, whereas those who do not ask will pay the full, listed price. This, as we saw, is
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forbidden; one violates the prohibition of ona'a when he sells the item to those who do not ask for
the discount, since he sells it for more than the actual price.

Unique Circumstances

According to one view in the authorities, the prohibition of ona'a does not apply on Erev Shabbat. For
example, if on Erev Shabbat a person still has no wine for Shabbat, he is willing to pay more than the
accepted price, and therefore one may sell him wine for a higher price. The Shulchan Arukh (227) cites
different views concerning this issue.

This debate would impact upon the phenomenon of merchants who take advantage of the location where
they sell their merchandise. The buyers understand full well that the price charged far exceeds the
standard price, but they realize that this stems from the unique circumstances in which they currently
find themselves. What is the halakha in this regard?

According to the view presented earlier, it would appear that the prohibition of ona'a would not apply,
since this situation directly parallels the case of someone who desperately needs to buy wine on Erev
Shabbat. Even under these circumstances, however, there is an accepted price for such situations, and if
a given merchant raises his prices far beyond the amount charged by others who sell in those same
locations, he violates the prohibition of ona'a.

We must emphasize that the prohibition applies even if the buyer knows that the seller overcharges but
decides to purchase the item nonetheless. The Arukh Ha-shulchan (se'if 22) writes, "One who says to
his fellow, '[1 sell you] on condition that you do not accuse me of ona'a' — he may accuse him of ona'a."

Wholesalers

Halakhic literature speaks of a "nosei ve-notein be-emuna" (literally, "who buys and sells on trust") — the
middleman, or wholesaler, who buys merchandise from manufacturers and then sells it to retailers. He
offers to sell it at, for example, a one-percent profit, without assuming any responsibility for the
merchandise he sold. At times, the wholesaler may have purchased the items at a higher price than what
is accepted in the market. Nevertheless, if he then sells it for an even higher price to the retailers, he
does not violate the prohibition of ona'a, because he charges a reasonable one-percent profit, and the
retailer is aware of the original price and the middleman's profit. Indeed, the Arukh Ha-shulchan (se'if
30) writes:

"We can extract from what has been explained that those middlemen who sit in large places and
purchase merchandise on behalf of stores from cities throughout the country, and they take a specified
profit — such as two or three percent, they are not subject to claims of ona'a, for this is precisely the case
of 'nosei ve-notei be-emuna."

Later in his discussion, the Arukh Ha-shulchan explains that the retailers themselves must be aware of
the nature of the merchandise, and the wholesaler bears no responsibility in this regard.

Needless to say, this assumes that the wholesaler deals honestly. If, for example, half of his
merchandise is at one standard, and the other half is of a lower quality, then when determining the price
he must take into account the lower quality of half the merchandise. If he sells this half based on half
the price he paid for the entire stock, then he undoubtedly violates the prohibition of ona'a, since he sells
lower quality items at the price he would sell the higher quality merchandise.

Salaries/Service Fees

17



The Gemara establishes that the prohibition of ona'a does not apply to the sale of real estate, nor does it
apply to the sale of servants, which are halakhically equated with real estate (through a "hekesh").
Obviously, however, one should refrain from overcharging for real estate, as well.

What is the status of workers with regard to ona'a? Do we equate them with servants, such that the laws
of ona'a would not apply to rendering services?

The poskim distinguish between two types of workers: a day-worker, and someone hired for a specific
project. If a person works a day-job, he commits his time to his employer, since their arrangement
requires that he work for specific hours. He therefore has the status of a servant, towards whom the
prohibition of ona'a does not apply. A contract worker, by contrast, who did not commit to specific
hours of work, differs from a servant and therefore the laws of ona'a apply. For example, a community's
head of security commits himself to do his work whenever his services are needed; he does not commit
specific hours to the town. Therefore, even if he receives a monthly salary, he would have the status of
a contract worker, and the laws of ona'a would not apply.

Canceling a Transaction

As we saw, when the price exceeds the standard price by more than one-sixth, the transaction is null and
void. Does this halakha have a statute of limitation? For how long after the unfair sale can the buyer
demand its revocation?

The Gemara establishes, and this is indeed the accepted halakha, that the buyer has the period of time
necessary to go immediately after the transaction to an expert to inquire whether he paid a fair price.
Clearly, this is not a very long period of time. This then gives rise to a problem, given the fact that
people generally trust sellers and do not run immediately after a purchase to ask if they overpaid.
People usually discover this only sometime later.

In any event, it would appear that if as part of the price negotiations the seller gave the impression that
he charges the standard market price, then the transaction is null and void regardless of how much time
transpires. In such a case, we would consider this misinformation one of the conditions of the sale.
Since the buyer agreed to the transaction under a misconception, the sale is automatically null and void,
no matter when the buyer comes forth to demand his money in return.
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Shiur 3: Advertising and Geneivat Da'at

11990 2 P9 MYT MaYn n"am
VA DIPNA 1Y) TV M91Y NN RY TN 930 NPT 1P2ARY 1IN NYT 2INHY NIONY ...

RIM N21IPN2 1Y 127 R ,9IIR IRY YT RIN 1HRR HIRWY 17°IN2 27707 RYY ... ,AOINY
NNA 1712 H72V1AY IMNAY 19 119I1Y INMAY PIX RINY N1an 1Y NnaY RHY 52N 1IRY YTV
251 1121 MY NNR NAY RHR ,TI0R NPT N3 YV N0 HY NNR AYN 19298 12 RXI HI 191
DN Hny Han Nnv

And it is forbidden to deceive someone even a non-Jew. How is this done?
Don’t sell non-kosher meat to a non-Jew on the premise that it is
kosher...don’t invite someone to dine with you when you know he wont
accept or open a bottle of wine for sale and deceive someone that it is in
their honour...

N’ P9 779N MY D”any
YRIY? TNRY DA T TNRY ,DNYT NR 210D IR 1IN0 NPHRA DTR 22 NR MNIHY NOR (R)
SR DMAT2 NN NPT Y IPARY NPIYY WITY DIN 11NN WY YTV 7P, 9271 DY

It is forbidden to deceive someone in your business dealings with
them...if you know there is a defect in a product you must let them know
as this is likewise in other areas of deceit.

YaR ,DYVTND IRPY YT DIV DYIN NR KDY 1NNAN NR RYY DIRN DR 103791 PR( 2)
7978 93 N9M PN NIV 1D DWTNN POIIAN
One may not improve the appearance of one’s older stock so that it looks
new, but one may improve its appearance and make it look it’s best.

PYAIR R, D00V 1739 IRTN NANPY 79 §Na RXYIY PITN HY DN DTIRD NR POIIWVN PR( )
R¥1I 93 191,002 992N DR PNV RD DMIIP0 DR PRSI RYY )13 XX PIv3a D190 DR
0NV YRR 12NV 9”YR NVINY HH52 11915 71921 WA P12 PRI LPIOR YR 0MaTa

One may not feed a man water in which bran was cooked which causes
his body to swell making his face appear larger. One may not paint his
body with rouge. One may not soak meat in water...one may not sell treyf
meat to a goy if he wants kosher even though to him treyf is the same as
kosher.

IPWYN DM ,IHER R2Y 1973909 1T MINAYYY MPINY DRI NYYP pHNY M11INY Inm...(7))
JIVTN N2 D12 PRI 1YY 299 PUIDY PIvn N2 PRI NN PAYPNRI MIAINY 1T PrvaY
It is permissible for a storekeeper to distribute roasted seeds and nuts to
children and maidservants in order that they frequent his store. One may
lower the price of his items in order to draw people towards him and this
is not considered deceit.

...DYVTNA DNY? IMY PIN PRI, DIVTNI DIVIN 190K MT93 M 1awn PR( 1)
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One may not mix fruit- new with old...

«DTIN 12 DR RYR NN 1299197 RY 1372 D0 19 2991V 1,13 D1 1avn PR(Y)
One may not dilute wine with water, if he does so he must inform the
customer

Y91 30 DAY YWY DIPNA HaR 3NN DAY PRY DIPNI ROR 0MINR DMATH 19X I PRI( DY)
btatahPhbfab]

All that has been said above is only referring to a place that has not
custom but where there is a custom all goes according to the custom.

Truth In Advertising-
Translation of Mishp’tei HaTorah

Question:

Reuven, who owns a store, is interested in launching a major advertising
campaign to attract new customers. He would like to clarify which
advertising and publicity tactics are permissible according to Halacha,
and which are forbidden.

For example:

A. Is he permitted to use "loss leaders", i.e. drastically lower the price of
certain items, in the hope that buyers will come to his store to purchase
these items, and also purchase other items for their full price, earning
him a handsome profit?

B. Is he permitted to try to persuade customers to purchase a certain
item in his store, when he knows that a newer model of this item with a
higher quality is available in a competitor's store for the same price?

C. Is a store owner permitted to polish his merchandise so that it shines,
in order to attract customers?

D. Is he permitted to use mirrors and decorations to catch customer's
eyes, so as to entice them to purchase an item that they may not have
otherwise, or in a quantity that they may not have purchased otherwise?

Answer:
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A. We should preface our answer by quickly summarizing the

prohibition of Geneivas Da'as - misleading another person (literally
- "stealing their knowledge', which we discussed in depth in last
week's class):

* The Torah forbids us from misleading anyone, whether Jew or
non-Jew, as it says (Vayikra 19:11) "Lo Signovu - you shall not
steal".

* This prohibition applies in any situation in which a person
misleads his fellow human being, whether in business or in any
other situation.

It is forbidden to mislead them by telling them something, acting in
a certain way, or placing misleading advertisements in newspapers
or in public areas.

* It is forbidden to mislead someone even if you do not stand to gain
monetarily from this deception. It is considered Geneivas Da'as
even if the person thinks that you have honored them or done them
a favor, when you actually have not.

* Even in situations where a merchant has transgressed the
prohibition of Geneivas Da'as, if the merchandise sold did not cost
16% more than what an identical item is sold for in other stores in
that area, the sale is not considered void. If it has been sold on
credit, the buyer is still obligated to pay the entire amount that he
agreed to pay to the merchant, despite the fact that the merchant
may have transgressed this prohibition.

We will now discuss the answer to our specific questions:

. A. A store owner is permitted to advertise to convince customers to

purchase his merchandise. He may use any means that he wishes to
attract their attention, such as loud noises, lights, colors, and
music, as long as the information that he is telling them is accurate
and true.

This is permitted even if it is clear to everyone that the customer
only purchased the item because he was attracted by the loud
advertising, even though he may have been able to get the same
item of better quality at a cheaper price in a nearby store.

. Similarly, a store owner, manufacturer, or importer may convince

buyers to buy a certain item from themselves by extolling its



features to them, despite the fact that he knows that his competitor
sells a better item for a cheaper price. However, he may not say
something that is not true, such as ""This is the best item on the
market!", or that his competitor's item is inferior to his.

A merchant must inform a potential customer of any defect that he
is aware of in an item, if it is possible that the customer would not
purchase the item if he were aware of the defect.

. A merchant may not advertise that his prices are the lowest in town,

if this is not true. Similarly, a merchant may not claim that he is
making less profit on an item than he actually is, in order to
convince the customer that he is getting the rock bottom price.

. A store owner is permitted to discount certain items to attract

customers to his store, in the hope that they will also purchase
items that are not on sale. However, the store owner cannot
advertise that his store is the cheapest in town, and everything is on
sale, and present these certain discounted items as an example, if
other items that are being sold in his store are not cheaper than
anywhere else.

However, as we state above, if a store owner did improperly
advertise in the above mentioned manner and mislead the
customers, the sale is not void, unless the customer specifically
stipulated that he is only purchasing the item on condition that all
information presented by the store owner is accurate. In such a
case, the sale would be void.

. E. Merchants are permitted to distribute samples of their product to

entice customers to buy from them. However, under no
circumstances are they permitted to advertise, or even hint, that
their competitor's product is inferior to their own.

G.F. A merchant may not polish a pre-used item to make it look as if it

is new. However, he obviously may do so if he informs the customer
that it is used, and charges accordingly. He may, however, polish a
new item to a shine in order to attract the eye of the customer. This
is permitted even if the merchant knows that if not for the polish the
customer would not have purchased the item.

Additional Reading for Shiur 3

Article 1: Price Shopping With No Intent To Buy

Question:
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A. Reuven has listed his home in a certain neighborhood for sale. Shimon also has a similar
home in the same neighborhood that he is interested in selling, but is unsure of what price he
can reasonably request for his home. He would like to call Reuven and, posing as a potential
buyer, ask Reuven how much he is requesting for his home. Is Shimon Halachically permitted
to do so?

B. Reuven and Rachel received a wedding present from a relative, Leah. Leah is now getting
married, and they would like to purchase a gift for her of equal value to the gift that they
received from her. Are they permitted to call the store where their gift was purchased to find
out how much their gift cost, if they have no intention to purchase this item from that store?
erwise?

Answer:

A. A. Itis prohibited by the Torah to ask someone who is interested in selling or leasing
something, how much he or she is charging for that item, if the person asking has no
interest in purchasing the item and is only interested in knowing the price for other
reasons. Similarly, a person may not ask a worker who is interested in a job, how much
his fees are, if the employer has no intent to hire this worker to work for him.

A person who does ask in the manner stated above, transgresses the prohibition of
(Vayikra 25:17) "V'Lo Sono Ish Ess Amiso - And a man may not oppress (by
misleading) his friend." By asking the price, he is raising his friend's hopes that he has a
potential customer, only to be disappointed when he realizes that his hopes were raised
for nothing.

This is forbidden even though the person asking has no intent to disappoint the
merchant or salesman. (1)

If you were to inform the merchant or salesman at the beginning of the conversation that
you are only calling to price an item but have no intention to purchase it, it would be
permitted.

B. B. Itis permitted to price shop if your intention is to determine which merchant has the
item you wish to purchase for the cheapest price.

C. C. According to what we stated above, it is forbidden in both situations (Questions A
and B) to ask the seller the price of the home or item, unless it has been previously
made clear to the seller that there is no interest in actually purchasing the items being
asked about.

D. D. If a person is interested in purchasing a home for a lower price than is being asked,
he may not call first or send other "potential customers" to haggle with the owner over
the price, and then refuse to buy it because of the "exaggerated price", in the hope that
the owner will then accept his lower bid.

This is forbidden even if the homeowner is actually asking an exaggerated price for his
home, and the lower bid that will be offered is the actual market value.

Sources:
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(1) The Gemara in Bava Metziah (58b) explains the Possuk of "V'Lo Sono Ish Ess Amiso" to
be referring to Ona'as Devarim, verbally causing someone to suffer. The Gemara points out
that such Ona'ah is more grave than financial Ona'ah, since there is no way to really
compensate the person for physical, mental, or emotional suffering, whereas it is possible to
compensate a person for financial suffering. This is also stated in the Shulchan Oruch,
Choshen Mishpat (228:1-4).

The situations discussed in Answers A and B are explicitly discussed in the Gemara and
Shulchan Oruch there.

However, if the person inquiring about the price is really interested in purchasing the item in
question, and each store that he calls has an equal chance of receiving his business if they
can quote a price that is right for him, we can not say that he is causing suffering to the
merchant or salesman, since he is offering them the opportunity to receive his business if the
terms are right. This is what business is all about! A merchant can not argue that he is only
willing to provide prices to people if they will buy for him. However, he _can_ argue that he has
no interest in providing prices to people just calling to price, since this takes up much of his
precious time that could be used for generating actual sales.

Article 2: Defect Disclosure by Rabbi Dr. Asher Meir, JCT Center for Business Ethics
When do | have to let customers know about defects?

Q. If | tell a customer the whole story when he first comes to look at a property, he may lose
interest before he becomes aware of its advantages. How far can | put off disclosing some
details?

A. One thing is certain: any flaws in a purchase item must be made known to the customer
before closing the agreement. The Talmud teaches explicitly that any attribute of the item that
is material to the seller must be made known to him, and the seller needs to take the initiative
to disclose this information. Maimonides writes: "It is forbidden to cheat people in commerce or
mislead them... If he knows of any defect in the sale item, he must disclose it to the buyer." )
We see that Jewish law categorically rejects the norm of caveat emptor, "let the buyer
beware," which places all responsibility for a satisfactory purchase on the buyer. The seller has
to volunteer information that he knows is material for the buyer.

But our law also avoids the opposite extreme of placing the entire burden on the seller. The
seller is not expected to be a fiduciary or agent for the buyer; it is perfectly legitimate for him to
promote his own interest by trying to persuade the buyer to buy. While he may not mislead the
customer into thinking that the product has qualities that it really lacks, the seller does have the
right to present the genuine characteristics of the merchandise in a flattering way, which
maximizes the customer's interest.

One way the merchant can do this is by giving the merchandise an attractive appearance. The
Mishna states that it is forbidden to paint old utensils so that the buyer is misled into thinking
that they are new, but by the same token we learn that painting them to make them more
attractive, without passing them off as new, is permissible. @ S0 painting a house before
putting it up for sale is okay, as long as the paint is not used to disguise defects such as decay.

Another legitimate selling tactic is to give the product an attractive name. The Talmud tells of
an unusual case where the kosher butchers in a particular city had only non-kosher meat to
sell. Since customers would normally assume the meat is kosher, the defect must be revealed
to all customers, even non-Jewish ones, to avoid misleading them. However, the butchers are
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not required to announce in a coarse way that the meat is "treif,” meaning "carrion." Rather,
they may use a more delicate expression, stating that this is "meat for the soldiers." ®) Any
reasonable buyer will get the hint. When dealers sell "pre-owned cars" or computer sellers
market "out of the box" items, they are taking advantage of this leniency. These expressions
are more delicate than "used," but they definitely get the message across.

Finally, the seller is allowed to use some judgment in deciding when to reveal defects. The
Talmud tells of a fellow who found it difficult to find a match because some people disdained
his family background. The leading sage, Rav, advised him to go to another city where his
background would not be known. As a consequence, people would not prejudge him as a
marriage prospect based on this one characteristic. In other words, it would be permissible for
him to put off disclosure until the "buyer" would have chance to evaluate his positive
qualities.®

So if you are selling a beautiful property but some of the plumbing needs replacement, you
don't have to disclose this fact immediately. You can allow the customer to be impressed by
the positive aspects of the home first, and disclose the flaws afterwards when the customer will
be able to consider them in the total context of the property's characteristics.

However, we have to be careful not to cross the line into bargaining in bad faith. If you wait
until the closing to disclose the property's flaws, then you are taking advantage of the fact that
the customer has already invested time and money in pursuing this particular home; to some
extent you have him over a barrel. This is definitely a misleading and exploitative sales tactic.
Rather, as soon as you feel that the customer has obtained a fair impression of the property's
advantages, you should advise him of any material disadvantages.

SOURCES:

(1) Maimonides Mishneh Torah Laws of Sale 18:1. (2) Mishna end of fourth chapter of Bava
Metzia. (3) Babylonian Talmud Chullin 94b (4) Babylonian Talmud Yevamot 45a.
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Shiur 4: The Laws of the Land X7 XmaYnT RI1*7
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Shmuel said the laws of the kingdom are the law
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This one that receives the tax from the king for a fixed amount is not a

thief.
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All the taxes, rates and customs of the kingly laws that they regularly
impose upon their kingdoms are halachically binding, since all citizens
accept them upon themselves willingly the laws and rules of the king and
therefore they become binding and the person who receives or takes the
tax is not considered a thief.
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The law of the land is law because the land belongs to him and he could
potentially say to someone ‘if you don’t uphold my laws I will exile you
from my land’, but this rationale is not relevant for Jewish kings since all
Jews are partners in the land.
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The tax-man took his cloathes and gave him others, they become his
because it is considered as if it was sold and the original owner has
given-up of ever getting it back and doesn’t know that this is considered
stealing. But if the original owner is old and is strict regarding his
possessions, the good should be returned.(So too if you know who the
original owner is.)
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What are we referring to? Only in a case that the tax-man functions as a
thief, he is an idol worshipper or is a self-established tax man (the mob),
but if the tax man was implemented by the king to collect a fixed amount
(even if the amount for Jews is higher than that for non-Jews) and a Jew
has been appointed to collect the tax and he is a trustworthy individual
and won’t add onto that amount is not considered a thief since the law of
the land is law. More than this anyone who evades tax transgresses ‘thou
shalt not steal’ since he is stealing from the king’s portion-whether he is
a Jewish king or not.

Practical Applications
e A story regarding Rabbi Yaakov Kamenetsky captures the spirit
which the Jewish person is supposed to have regarding paying
taxes. Rabbi Kamenetsky was one of the most prominent Rabbis in
America until his passing away in 1985. Once an appreciative
congregant gave Rabbi Kamenetsky a silver kiddish cup for a
present. Subsequently, it was discovered that Rabbi Kamenetsky
took this cup to a silver smith for appraisal. It seemed unusual that
such a distinguished person receives a gift and was preoccupied
with determining its value. However, later was discovered Rabbi
Kamenetsky's true intention in seeking the appraisal. The cup was
received for performing Rabbinical services, therefore, Rabbi
Kamenetsky decided that its value was taxable income. Rabbi
Kamenetsky's diligence must be attributed to his giving intrinsic
value to paying taxes. Fear of Internal Revenue Service citations
could not motivate such extraordinary dedication.
e Paying or received payment off the books (Cash transactions)
o Car Repairs, Tradesmen
o Flea Markets
o Second Hand Car Sales-Stamp Duty
e Fringe Benefits
o Receiving presents in lieu of services
e Government Concessions/Benefits
e Paying casual staff
e Lying regarding income earned of tax return from overseas

Additional Reading Shiur 4:
Article 1:
TAX AVOIDANCE VS. TAX EVASION

Q. A group of siblings are partners in a family business founded by their father. In order to
avoid taxation, some advocate a complex tax scheme involving an offshore tax haven. One
brother wants to know if this is ethically sound, and if not, how he should relate to the other
siblings who are anxious to go through with the deal.
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A. The basic distinction to be made is between "tax avoidance" and "tax evasion", between
exploiting the law and flouting it. In this context, tax avoidance means minimizing taxes by
taking advantage of legitimate provisions of the tax law; this can include taking a defensible
position on an unresolved question of law. The line is crossed into tax evasion, which is a
criminal activity, when clear tax obligations - including reporting requirements - are not met,
without any sincere claim of legality.

How can the average citizen, who is not a tax expert, distinguish between a clever and
prudent plan to save the family money, and a tax scam which is illegal, immoral, and may
ultimately be extremely expensive? One way is to ask a reputable tax adviser. If such a
professional is willing to advise you plainly that you needn't declare sheltered income, the
adviser probably believes this action is clearly legal or at least solidly defensible. Conversely,
an evasive answer such as "Nothing will happen to you if you don't report the income" or "I
know that many people employ these methods" is a sign of danger.

Another guide is to consider the degree of secrecy advised. While discretion regarding assets
and income is always modest and prudent, it is a bad sign if this crosses the line into "cloak
and dagger" activities. Some examples: a scheme which requires wiring small amounts
repeatedly instead of moving all the money at once; moving cash; using way stations in
moving money from place to place, etc.

ADDITIONAL CONSIDERATIONS

In some countries or circles tax avoidance is perfectly acceptable; in others it is seen as
something shady. If a person's personal instincts or social milieu frown on tax avoidance, then
it is praiseworthy to avoid even legal schemes, but in this case it is best not to stand in the
way of other family members who want to take advantage of legitimate ways of reducing their
tax bill.

It is worth remembering that most tax loopholes are eventually closed. This means that the
immense effort and expense involved in setting up a tax shelter may ultimately provide only a
few years of tax savings. Furthermore, when these assets do become taxable the investor may
have left himself with no arrangement to provide liquid income for tax payments. In addition,
the sudden closing of a tax loophole may create a powerful and dangerous temptation to flout
the law - a temptation worth avoiding.
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Shiur 5: Contracts, Handshakes and Verbal Agreements
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If someone buys something, they determine the price and the purchaser
puts a sign on the purchase for identification, even though no money has
been given, anyone who reneges on the deal receives a ‘Mi She’Parah’. If
the custom of the place is that the person who places an identifying sign
on the item acquires it and no-one can renounce the deal and he is
obligated in the money.
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Likewise any manner that is used by merchants to do deals such as
giving the supplier a token payment or a shake of the hand...etc.

[This is only referring to merchant sales and not private sales.]
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How does Mi She’Parah work? We curse him in the Beit Din and say “He
who exacted retribution from the generation of the flood (of Noah) and for
the generation of the Tower of Babel and from the people of Sodom and
Ammorah and the Egyptians who drowned in the sea, He should exact
retribution from one who doesn’t stand by his word”. (Some say that one
should say “He should exact retribution from you because you didn’t
stand by your word. Some say this should be done in public.)

Can you ever renege on a deal?
2:77 1270 VAVYN IWVIN I 1IN
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The money has been given and there is a uncontrollable mishap before
the deal is finished, the party can say “Give me my product or return my
money”, even though the seller is totally blameless he has to return the
money. Some say that the law is the same from the purchaser’s point of
view if he is scared of losing the item.

77 {00 VAVN (VIN TIY NNV
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One who does business through verbal agreements should stand by his
words even though he has received no financial compensation at all,
nothing has been written down and no deposit left. If one does go back on
the deal even though he is not obligated in “IMi She’Parah” he is
considered untrustworthy and the sages are not pleased with such
behaviour.

Imposing a discount
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Someone who is forced to give a present, it is not considered a present.
Even if he accepted the responsibility contractually...if it is under duress
it is not valid.

Paying for work done without an estimate
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It is regularly found that after a tradesman has done his work there is an
argument between the tradesman and the ba’al habayit regarding
payment. Even after a solution has been reached, he (the tradesman)
feels that he has been robbed by the ba’al habayit but he doesn’t want to
start a fight with him, but he doesn’t forgive him completely in his heart.
With cases like this it is fitting to try wherever possible to set a fee before
the work has been done.

Additional Reading Shiur 5:
Article 1: Fishy Fine Print- Rabbi Asher Meir

Q. When a distant store had a sale on tuna, [ made a special trip to stock up. But when I arrived, they
showed me the fine print of the ad stating "limited quantity.” Shouldn't this have been more prominent?

A. A well-known Talmudic discussion will provide the precise answer to your question.
Nowadays we know if the meat bought in a supermarket is kosher by the stamp of the supervising
agency. But in the time of the Talmud, most meat was sold fresh and unpackaged. One method of

"kosher certification" was to announce to the public any day there was any unkosher meat in the stores;
the kosher customer knew not to buy meat from a regular store on these days.

30



The question arose how to word this announcement. The most effective way would be something with
punch, like "Carrion today!" But such an offensive description would deter even non-Jewish customers
who ordinarily buy non-kosher meat. Conversely, if the wording is too subtle it may fail to get the
message across; then the customer is being misled.

In the end the agreed-upon wording was, "Meat for the soldiers today!" Any reasonable customer would
figure out that meat for the soldiers in ancient Babylonia was probably not kosher; the Talmud tells us
that if there are isolated individuals who can't figure this out they have only themselves to blame.

We can make a direct parallel to your case. The most effective way to communicate the quantity
limitation would be to boldly state, "Up to six cans at a bargain price!" But this description bears an air
of stinginess, which could put off the customer. At the other extreme, a vague statement like "Some
restrictions apply" is just too vague. What is called for is something that is adequately informative for
any reasonable consumer.

If the vast majority of those seeing the ad would suspect a quantity restriction (after all, these are fairly
common) or would be likely to notice the fine print, then the merchant has taken reasonable means to
inform the consumer without blunting his message. In this case, you have only yourself to blame for
your haste. But if there is a significant minority of readers who are likely to be misled, then the merchant
hasn't properly fulfilled his responsibility to be open with his customers.

The exact adjudication of such a case depends on the details of the case. How common are quantity
restrictions in your area? How sophisticated are the shoppers? How small was the fine print? And so on.
But the basic criterion remains the same: any substantive limitation in the advertiser's product has to be
communicated in a way that is understandable to the large majority of reasonable customers.

SOURCE: Babylonian Talmud Chullin page 94.
Article 2: Let’s Shake on It- Rabbi Asher Meir

Q. Recently I shook hands with a client who wants to lease some commercial space that has been vacant
for a while, thus entering into an informal agreement. Days later a current tenant with an adjacent lease
asked to rent the same space to expand her business! What do I do now?

A. You certainly have a perplexing ethical dilemma. On the one hand, you don't want to go back on
even an informal agreement. On the other hand, you would like to be loyal to your current tenant, and
garner the additional advantage of reduced paperwork and knowing that you have a reliable occupant.

Both of these dimensions are emphasized in Jewish tradition. One who goes back on an agreement, even
when the agreement is not formally binding, is deemed untrustworthy. Yet at the same time, Jewish law
gives neighbors conventional or even formal legal right to "first dibs" on adjacent properties.

Your first avenue should be to try and seek an equitable compromise, one advantageous for all
concerned. Here is one possible direction: Keep in mind that the new tenant may not really insist on the
specific lot he seeks to rent; a similar property may be just as acceptable to him since he is just starting
out.

By the same token, the advantage of proximity may mean that your current tenant is willing to invest
time and money in acquiring the abutting area.

Why don't you suggest that your current tenant look around for a comparable alternative property for the

new client, perhaps throwing in an incentive like paying a month or two of rent? Then explain the
situation and present the suggested compromise to the newcomer.
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One of three outcomes may occur:

1 . If you are lucky, the newcomer will find the offer advantageous and agree to release you from your
agreement. Now all sides are satisfied.

2 . Perhaps the newcomer will convince you that he has a decisive need for exactly the property you
agreed to; the substitute is just not acceptable. In this case, you need to take your handshake very
seriously. It is true that retracting an informal agreement is not necessarily untrustworthy if the situation
is significantly altered, but an ethical businessperson should invoke this exception only on rare
occasions. Consider very carefully if your situation justifies this.

3. One awkward possibility is that the newcomer rejects the offer but you feel that he is acting in bad
faith; he really would be happy to accept a compromise but pretends to need your exact space in order to
extract concessions. Even in this case you shouldn't retract your commitment frivolously, but given the
combination of changed circumstances (that is, the new offer from your tenant) and evidence of bad
faith on his part you can be a little more flexible than you otherwise would be. You don't have to let
others exploit your desire to be trustworthy and to go beyond the letter of the law, as if they have you
over a barrel.

We need to take our business commitments most seriously, even when we have legal loopholes to evade
them. But with a bit of creativity it is often possible to find "win-win" solutions, or to provide a more

solid ethical basis for retraction.

Send your queries about ethics in the workplace to jewishethicist@aish.com

To sponsor a column of the Jewish Ethicist, please click here.

The Jewish Ethicist presents some general principles of Jewish law. For specific questions and direct
application, please consult a qualified Rabbi.

The Jewish Ethicist is a joint project of Aish.com and the Business Ethics Center of Jerusalem. To find
out more about business ethics and Jewish values for the workplace, visit the JCT Center for Business
Ethics website at http://www.besr.org/.
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Shiur 6: Competition and Hasagat Gevul
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And Hashem said to Saul and the House of Blood regarding having killed
the Gibeonites...but did Saul kill the Gibeonites? Rather since he
destroyed the Priestly city of Nov that provided them with food and water
it is as if he

killed them.
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Don’t encroach on your neighbours boundary that was established when

you inherited the land that Hashem has given you.
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A person can open his stores next to his friend’s store, his bathhouse next
to his friend’s bathhouse and no-one may protest because he can say to
him “You work in your area and I'll work in mine”.
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A person who is about to hire or purchase something and someone else
comes and jumps in front of him, he is called a wicked individual...this
is only referring to when the actual money has been settles between them
and all that needs to be done is the actual acquisition. But if no price has
been fixed then someone else can do the purchase...

Stealing Customers
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A shop-keeper may distribute sweets and nuts to kids in order to
persuade them to come to his shop. A shop-keeper may likewise lower
his prices in order that people purchase from him and no-one may
protest.
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Regarding the case where Reuven owned a Jewish book store and Shimon
came and rented a store alongside him with intention to likewise open a
similar store and it is not possinle for the community to support two
stores...I have ruled that it is forbidden for Shimon to open the store as it
will take away the livelihood of Reuven, but Reuven has to pay for the
outlay that Shimon has already put down...

Negative/Competitive Advertising
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You should know that just as there is a prohibition of speaking badly
about one’s neighbour the prohibition exists with their possessions too.
This is very prevalent, that one shop-keeper will spread slander about
another shop-keeper’s merchandise and so forth because of jealousy.
This is a Torah prohibition of Lashon Harah.

Additional Readings Shiur 6:
Article 1: Rabbi Tzvi Spitz - Competition and Free Entry

Question:

Is it permitted to open a store in a neighborhood that already has a similar store, if by doing so a loss of
revenue will be caused to the owner of the original store?

Answer:
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A. It is permitted for a person to open a store across from another store even though it will be
selling the same products as the first store. This applies likewise to any service provider, such as
a law office, a travel agency, etc. The owner of the store that was there first is not permitted to
take any action that is not Halachically permitted to try to put the newcomer out of business.

B. A store owner is permitted to take steps to attract customers to his store, such as having sales, to
offer free gifts to new customers, and to launch a major advertising campaign, even though it is
clear that the new customers will come at the expense of the competing store. The reason this is
permitted is because the other store owner is capable of doing the same.

C. Itis prohibited for a merchant to try to put his competition out of business by offering goods or
services at prices that other merchants are unable to match without going bankrupt. However, if
the store is known to cater to a certain element of society that specifically only buys bargains,
and the other stores cater to a different clientele, the merchant does not have to be concerned
about this.

D. If the competing stores offer a similar product but are known to have different qualities of the
same product, and some people prefer one brand over the other, one need not be concerned that
the competition is unable to reduce their prices to match his.

Sources:

The Gemara in Bava Basra (21b) states that there is no prohibition of Hasagas Gvul (lit. removing a
neighbor's landmark, but understood by our Rabbis to also mean depriving another of their livelihood) to
open a store in a neighborhood that already has an existing store selling the same items. Rashi explains
that as long as the consumer is not obligated to patronize the second store, the owner of the first store
can not accuse him of depriving him of his livelihood, because he can reply "Whomever chooses to
come to me may do so, and whomever chooses to come to you may do so!" Although ultimately the
consumers may decide to patronize the second store, since it is not clear that this will happen, we can
not prevent the second merchant from opening on the basis that he is indirectly damaging his
competition.

Although this ruling is not so simple regarding free entry for foreign competition, this would only be a
problem if the foreign competition were not paying local taxes. In this situation, the local merchants
would be permitted to argue that it is unfair that the out of town merchant benefit from the local
infrastructure without paying taxes. However, in most societies today out of town merchants also pay
local taxes, and the local merchants could not prevent him from opening his store on this basis. This is
stated in the Shulchan Oruch (Choshen Mishpat 156:5), and is also discussed in the Pischei Teshuva
there (3).

However, if it is clear that the customers will now only patronize the new store, we prevent the second
store from opening based on the fact that he is indirectly damaging the competing merchant (Garmi).
This is stated by the Teshuvos HaRema in the name of the Aviasaf, and is quoted by the Chassam Sofer
(Choshen Mishpat 79), and in the Igros Moshe (Choshen Mishpat Vol. 2 , Siman 31). Therefore, we do
not allow a merchant to put his competition out of business by lowering his prices to the extent that it is
not feasible for the competition to remain in business. However, if he wishes to slash the prices in a
manner that others can compete with if they wished, thus ultimately benefitting the consumer, "May he
be blessed!", as is stated by the Chachamim in the Mishna in Bava Metzia 4:12.

Article 2: Costly Competition- Rabbi Asher Meir

Q. We found a way to attain an overwhelming cost advantage over our competitors. Is it ethical for us to
lower prices so much that they are left with almost no business?
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A: The issue of fair business competition is an ancient one, which is extensively discussed in the Jewish
sources.

The most prominent insight we observe is that "fair" competition does not only mean that the rules are
fair, but means above all that the rules apply equitably to all players. The Mishna states: "Rebbe Yehuda
says, a storekeeper should not distribute treats to children, since this accustoms them to buy from him;
but the Sages permit it. And [Rebbe Yehuda says] that he shouldn't undercut the going price; but the
Sages said this is praiseworthy."

The Talmud explains why the authoritative majority opinion -- that of the Sages -- finds no fault with
such inducements: "He can say, I give out nuts, you can give out prunes." (1)

In other words, attracting customers by providing an advantage in merchandise or price is permissible
and even praiseworthy, provided the merchant is not exploiting any unfair advantage unavailable to
competitors.

In your case, all producers are constantly seeking ways to cut costs, and so you can say to your
competitors, "I saved money on raw materials; you go ahead and save money on payroll." The
fundamental ability to compete is common to all sellers in your market.

Yet many authorities added a caveat to this principle: it is appropriate to draw customers, but not to the
extent of depriving a competitor of his livelihood entirely. (2) The Jewish sages throughout the
generations were passionately concerned to maintain each individual's ability to support himself at some
minimal level.

This approach isn't in complete harmony with some modern ideologies. Free-market advocates inform
us that the growth and development of the market necessarily involves business failures, and that
ultimately the entire system works more efficiently when there is no interference in this process. And
there is much truth in this insight, and much to be gained from the action of the "invisible hand" of
competition.

But practically speaking, there are some individual instances where the hardship of a business failure
really outweighs the economic benefits to the market. Consider this: Almost any economics professor
will tell you that keeping an inefficient business in operation by limiting competition amounts to no
more than a tax on consumers. Perhaps the gross income of this inept firm is a million dollars a year; ten
percent of this is just a de facto subsidy paid by customers in the form of inflated prices for the firm's
product. Result: $100,000 of consumer money wasted. This is undoubtedly correct, and as an economics
professor myself [ teach the same thing.

But sometimes we need to ask ourselves what the alternative is. Perhaps right now there are no
employment opportunities in the region of the failing plant. If the company goes out of business the
burden on the dole will be five hundred thousand dollars a year! Result:

e $500,000 wasted, instead of one hundred thousand.

e A tax imposed on all citizens, instead of one that applies only to those who voluntary choose to
buy this firm's product.

e Scores of frustrated and idle unemployed who feel they are not contributing to society, instead of
scores of busy workers who are proud of their work, even if they are aware that there are other,
competing firms which may do a better job.

Now the fact remains that in today's business environment, drawing the line at driving a competitor out
of business is not in the "rules of the game", and in most cases people can find an alternative livelihood.
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So in all probability is it not unethical for you to fully exploit your cost advantage, thus providing a
substantial benefit to your workers and to the consumers in your market.

But before you adopt this approach, take a minute to look at the bigger picture. If you can make a similar
return with more gentlemanly competition, which does not deprive your competitor of his livelihood,

this is a praiseworthy and ethical course of action -- one you should carefully examine and consider.

SOURCES: (1) Babylonian Talmud Bava Metzia 60a. (2) Bava Batra 21b.
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